U. S. Wiretap Evidence Ru les 
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Federal agents who conduct wire- 
tps in criminal investigations may 
sten in on a wider range of tele- 
hone calls as a result of a U.S. Su* 
reme Court ruling yesterday. 

The 7-to-2 ruling means investiga- 
jrs have wide discretion in deciding 
hich calls will be recorded as rele- 
ant to a criminal investigation and 
hich calls will be disregarded as 
urely personal once a court-ordered 
dretap has begun. 

Two justices disagreed with the ma* 
arity ruling,' saying it erodes the 
ight of American citizens to privacy 
nd allows government agents 
deliberately to .flout the duty im- 
osed on them by Congress.” 

The dissenting justices, William J. 
•rennon Jr. and Thurgood Marshall, 
Iso said the ruling seems to invite a 
enewed constitutional challenge to 
le federal wiretap statute on grounds 
nat it allows such a broad interpreta- 
lon of its provisions. 

The ruling Involves a 1970 wiretap 
bat resulted in conviction of District 
esidents Frank R. (Reds) Scott and 
»ernis L. Thurmon as leaders of a 
rug ring here. 

The central issue in the ruling Is 
nown as ‘‘minimization.” The term is 
sed in federal wiretap laws to re- 
uire federal agents to listen only to 
onversations possibly involving crim- 
nal conduct once a wiretap has been 
nstalled, and to disregard clearly per- 
onal calls. 

Yesterday’s ruling by the Supreme 
✓ourt ends more than eight years of 
Itigation over the wiretap, which was 
laced on the N Street NW apartment 
f Geneva Jenkins Jan. 24, 1970. The 
ap ended one month after it was in- 
tailed, and 22 persons were arrested 
d connection with an alleged narcot* 
:s conspiracy in which 14 persons 
»ere ultimately indicted, 

* Defense attorneys immediately be- 
an raising questions about the com- 
liance of federal agents with the 


d by High 

“minimization” requirement of the 
wiretap laws. The attorneys showed 
U.S. District Judge Joseph C. Waddy 
that only 40 percent of the inter- 
cepted calls related to any alleged 
narcotics conspiracy. The other calls 
covered a wide range of topics, and in- 
cluded wrong numbers, calls to the 
recorded weather message and calls 
between Geneva Jenkins and her 
mother. 

Waddy said the wiretap evidence 
could not be used, since it amounted 
to ‘‘indiscriminate use of wire surveil- 
lance” prohibited by previous court 
rulings. 

The U.S. Court of Appeals reversed 
Waddy, saying he relied too strongly 
on the percentage figure and said he 
should have delved more deeply into 
how reasonable it was for agents to 
minimize their amount of listening. 

When the case came back to him, 
Waddy again blocked the use of wire- 
tap evidence after finding that the 
agents “made no attempt” to comply 
with federal minimization require- 
ments even though they knew about 
them. 

The government appealed again, 
and the U.S. Court of Appeals again 
reversed Waddy. The court said again 
that Waddy’s inquiry and findings had 
been too narrow, and this time the ap- 
pellate court analyzed the calls and 
said the evidence could be used 
against the defendants. 

The case was sent back to Waddy, 
and the defendants went to trial with- 
out a jury. Scott, Thurmon and others 
were found guilty of narcotics viola- 
tions and sentenced to prison, and the 
appellate court upheld their convic- 
tions. 

The case then made it to the Su- 
preme Court on the defendants’ con- 
tention that the failure of the agents 
to attempt to minimize their listening 
of phone conversations violated the 
federal wiretap laws. 

“Congress . . . made it clear that 
the focus was to be on the agents’ ac- 
tions, not their motives,” Justice Wil- 
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liam Rehnquist said for the majority. 
He said each wiretap case should ulti- 
mately be decided on its own facts, 
but that it is wrong to rely on percent- 
age figures in automatically suppress- 
ing wiretap evidence. 

He said agents at the start of a wir- 
etap investigation may not be familiar 
with the conversations and might 
therefore be interested in listening to 
more conversations before determin- 
ing if some calls are pertinent to their 
investigation. 

Rehnquist said callers may speak in 
codes or guarded language, as well. 
“In all these circumstances, agents 
can hardly be expected to know that 
the calls are not pertinent prior to 
their termination,” he said. 

p In a wide-ranging narcotics investi- 
gation, such as the one involving Scott 
and Thurmon, “even a seasoned lis- 
tener would have been hard pressed 
to determine with any precision the 
relevancy of many of the calls before 
they were completed,” Rehnquist con- 
tinued. 

Brennan said in his dissent that the 
court “eviscerates” congressional safe- 
guards against invasion of privacy. He 
said it “markO the third decision in 
which the court has disregarded or di- 
luted congressionally established safe- 
guards designed to prevent govern- 
ment electronic surveillance from be- 
coming the abhorred general warrant 
which historically had destroyed the 
cherished expectation of privacy in 
the home.” 

Brennan said agents in the Scott 
and Thurmon case “shamelessly vio- 
lated” /the minimization requirement 
cremental denigration” of the privacy 
placed in criminal investigations only 
after approval by a federal judge of a 
detailed affidavit showing the need 
for such an extraordinary step. Once 
the tap is in place, agents sit with two 
tape recorders running— one as an 
original and one as a work copy — and 
monitor each call on the line. 

If a call appears unrelated to the 
criminal investigation, agents are sup- 
thus quit monitoring the conversation, 
law enforcement officials said. 


